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after SIX (6) MONTHS from the mailing date of this communication. 
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Status 
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Application Papers 
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DETAILED ACTION 

1. This office action is responsive to the amendment filed on 1/8/07. As directed by 
the amendment, claim 4 has been amended, claims 3, 5, 7 and 19-22 have been 
cancelled; and new claim 23 has been added. Thus, claims 1-2, 4, 6, 8-18 and 23 are 
presently pending in this application. 

Claim Rejections - 35 USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

3. Claims 1-2 and 13 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Perkins (4,572,578). Perkins discloses a pad (or upper thoracic portion) 15 (fig. 2-3) for 
therapeutic correction of thoracic spine positioning in a patient, said pad having a 
length, a width and a thickness (figs. 2-3), said length said pad being substantially the 
length of an upper thoracic spine of said patient; said width of said pad being 
substantially the width of vertebrae of the upper thoracic spine said patient (fig. 2, col. 1 , 
lines 55-66); and said thickness of said pad being sufficient to induce a mild hyper- 
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extension (fig. 3) of the upper thoracic spine of the patient when pad is positioned 
between the upper thoracic spine of the patient and a substantially hard surface (rigid 
frame member 11, fig. 1a-b), and the upper thoracic spine of the patient is pressed 
against said pad; wherein an upper surface of the pad which lies adjacent the upper 
thoracic spine in use, has a side-view profile shaped to accommodate a contour of the 
patient's spine as it evolves from a top end of the upper thoracic spine toward a bottom 
end of the upper thoracic spine (best seen in fig. 3); wherein the pad is affixed to a 
board 11 (fig. 2). 

4. Claims 1-2, 13-18 and 23 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Porterfield (US 2003/0159698 A1). Porterfield discloses a pad having an 
upper thoracic portion (fig. 4) for therapeutic correction of thoracic spine positioning in a 
patient, said pad having a length, a width and a thickness (fig. 4), said length said pad 
being substantially the length of an upper thoracic spine of said patient; said width of 
said pad being substantially the width of vertebrae of the upper thoracic spine said 
patient (fig. 4); and said thickness of said pad being sufficient to induce a mild hyper- 
extension (fig. 5b) of the upper thoracic spine of the patient when pad is positioned 
between the upper thoracic spine of the patient and a substantially hard surface (floor in 
fig. 5b or seat frame 50/52 in fig. 9a), and the upper thoracic spine of the patient is 
pressed against said pad; wherein an upper surface of the pad which lies adjacent the 
upper thoracic spine in use, has a side-view profile shaped to accommodate a contour 
of the patient's spine as it evolves from a top end of the upper thoracic spine toward a 
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bottom end of the upper thoracic spine (best seen in fig. 5b); wherein the pad is affixed 
to a board 50 (fig. 9b); attachment means 34 for attaching the pad; wherein the 
attachment means are straps 34 attached to the pad (fig. 12b); wherein the attachment 
means is an adhesive, a mechanical fastener Velcro 36 (fig. 12b, paragraph 52); 
wherein a top end and a bottom end of the pad are of substantially equal thickness, an 
the upper surface of the pad has a symmetrical U-shaped side-view profile that tapers 
downwardly from a first point near the top end to a second point some distance from the 
top end where the tapering stops and which tapers downwardly from a third point near 
the bottom end to a fourth point some distance from the bottom end where the tapering 
stops, and between the second and fourth points is a horizontal depression (best seen 
in fig. 5b and 9a). 

Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

6. Claims 6 and 9-10 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Porterfield in view of Pedrow (5,033,137). Porterfield discloses the claimed 
invention including an internal cavity 24 for receiving a gel filled core 22 (fig. 13), except 
it is silent regarding the gel being able to provide heat or cool effects. However, Pedrow 
teaches a similar orthopedic pillow comprising an internal cavity 66 for receiving a 
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temperature maintaining element 68 (fig. 11). Pedrow further teaches that element 68 is 
preferably the type of gel filled pouch that may be either heated or cooled (col. 5, lines 
14-35) to retain its temperature altered state for a period of time. Therefore, it would 
have been obvious to one of ordinary skill in the art at the time of invention was made to 
modify the device in the Porterfield's reference, to include a temperature maintaining 
element such that it can be either heated or cooled, as suggested and taught by 
Pedrow, for the purpose of providing additional heating or cooling therapeutic effects. 

7. Claim 8 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Porterfield in view of Meyer (5,105,489). Porterfield discloses the claimed invention 
except it is silent regarding the pad being formed of closed cell polyethylene foam. 
However, Meyer teaches a similar device 10 made of a closed cell polyethylene foam 
(col. 3, lines 15-26). Therefore, it would have been obvious to one of ordinary skill in the 
art at the time of invention was made to modify the device in the Porterfield's reference, 
to select the closed cell polyethylene foam, as suggested and taught by Meyer, for the 
purpose of providing the desired support while affording a comfortable degree of 
cushioning to the user (col. 3, lines 15-26). 

8. Claims 11-12 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Porterfield in view of Liang (5,429,585). Porterfield discloses the claimed invention 
except for a vibratory means and a magnetic insert. However, Liang teaches a multi- 
function cushion having a vibratory device 6 and magnets 31 (fig. 9). Therefore, it would 
have been obvious to one of ordinary skill in the art at the time of invention was made to 
modify the device in the Porterfield's reference, to include a vibratory device and 
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magnets, as suggested and taught by Liang, for the purpose of providing a vibratory 
massaging motion and magnetic stimulation to the user (col. 4, lines 1-7). 

Allowable Subject Matter 

9. Claim 4 is objected to as being dependent upon a rejected base claim, but would 
be allowable if rewritten in independent form including all of the limitations of the base 
claim and any intervening claims. 

Response to Arguments 

10. Applicant's arguments filed 1/8/07 have been fully considered but they are not 
persuasive. 

11. In response to applicant's argument that "Perkins does not teach a device that is 
directed to the correction of the positioning of the upper thoracic region", the examiner 
respectfully disagrees. Applicant's attention is directed to col. 1, lines 55-66, in which 
Perkins clearly teaches thoracic members 15 having a groove 19 for accommodating 
bony prominences of the spine (fig. 2 and 4), thus the device is directed to correction 
of the positioning of the upper thoracic region. 

12. In response to applicant's argument that "Perkins also does not teach a device 
that supports only the upper thoracic spine", it is noted that the present invention is 
intended for the correction of the positioning of the upper thoracic region but there is 
nothing recited in the claim language that would restrict the device to support only the 
upper thoracic spine and no other part of the spine. 
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13. In response to applicant's argument that "Porterfield does not teach a device that 
is directed to the correction of the positioning of the upper thoracic region", while it is 
true that Porterfield's pad is intended to support an entire spine, a recitation of the 
intended use of the claimed invention must result in a structural difference between the 
claimed invention and the prior art in order to patentably distinguish the claimed 
invention from the prior art. If the prior art structure is capable of performing the 
intended use, then it meets the claim. In this case, Porterfield's pad if used on a large 
person, then the pad may accommodate and be placed to support only the thoracic 
portion of this large person. 

Conclusion 

14. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Quang D. Thanh whose telephone number is (571) 272- 
4982. The examiner can normally be reached on Monday-Thursday & alternate Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Justine Yu can be reached on (571) 272-4835. The Central FAX phone 
number for the organization where this application or proceeding is assigned is (571) 
273-8300 for all communications. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 




Quang D. Thanh 
Primary Patent Examiner 
Art Unit 3771 
(571)272-4982 



